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Indian organization or Indian-owned eco-
nomic enterprise.

(4) The Contractor has the burden of prov-
ing the amount claimed and must assert its
request for an adjustment prior to comple-
tion of contract performance.

(c) The Contracting Officer, subject to the
terms and conditions of the contract and the
availability of funds, will authorize an incen-
tive payment of 5 percent of the amount paid
to the subcontractor. The Contracting Offi-
cer will seek funding in accordance with
agency procedures.

(End of clause)

[66 FR 41737, Aug. 22, 1991, as amended at 61
FR 39211, July 26, 1996; 63 FR 70277, Dec. 18,
1998; 64 FR 10533, Mar. 4, 1999; 64 FR 72449,
Dec. 27, 1999; 65 FR 24323, Apr. 25, 2000]

52.226-2 Historically Black College or
University and Minority Institution
Representation.

As prescribed in 26.304, insert the fol-
lowing provision:

HISTORICALLY BLACK COLLEGE OR UNIVERSITY
AND MINORITY INSTITUTION REPRESENTA-
TION (MAY 2001)

(a) Definitions. As used in this provision—

Historically black college or university means
an institution determined by the Secretary
of Education to meet the requirements of 34
CFR 608.2. For the Department of Defense,
the National Aeronautics and Space Admin-
istration, and the Coast Guard, the term also
includes any nonprofit research institution
that was an integral part of such a college or
university before November 14, 1986.

Minority institution means an institution of
higher education meeting the requirements
of Section 1046(3) of the Higher Education
Act of 1965 (20 U.S.C. 1067k, including a His-
panic-serving institution of higher edu-
cation, as defined in Section 316(b)(1) of the
Act (20 U.S.C. 1101a)).

(b) Representation. The offeror represents
that it—

[ 1is [ ] is not a historically black college
or university;

[J1is[]is not a minority institution.

(End of provision)

52.227-1 Authorization and Consent.

As prescribed at 27.201-2(a), insert the
following clause:

AUTHORIZATION AND CONSENT (JUL 1995)

(a) The Government authorizes and con-
sents to all use and manufacture, in per-
forming this contract or any subcontract at
any tier, of any invention described in and
covered by a United States patent (1) em-

52.227-1

bodied in the structure or composition of
any article the delivery of which is accepted
by the Government under this contract or (2)
used in machinery, tools, or methods whose
use necessarily results from compliance by
the Contractor or a subcontractor with (i)
specifications or written provisions forming
a part of this contract or (ii) specific written
instructions given by the Contracting Officer
directing the manner of performance. The
entire liability to the Government for in-
fringement of a patent of the United States
shall be determined solely by the provisions
of the indemnity clause, if any, included in
this contract or any subcontract hereunder
(including any lower-tier subcontract), and
the Government assumes liability for all
other infringement to the extent of the au-
thorization and consent hereinabove grant-
ed.

(b) The Contractor agrees to include, and
require inclusion of, this clause, suitably
modified to identify the parties, in all sub-
contracts at any tier for supplies or services
(including construction, architect-engineer
services, and materials, supplies, models,
samples, and design or testing services ex-
pected to exceed the simplified acquisition
threshold (however, omission of this clause
from any subcontract, including those at or
below the simplified acquisition threshold,
does not affect this authorization and con-
sent.)

(End of clause)

Alternate I (APR 1984). The following
is substituted for paragraph (a) of the
clause:

(a) The Government authorizes and con-
sents to all use and manufacture of any in-
vention described in and covered by a United
States patent in the performance of this con-
tract or any subcontract at any tier.

Alternate II (APR 1984). The following
is substituted for paragraph (a) of the
clause:

(a) The Government authorizes and con-
sents to all use and manufacture in the per-
formance of any order at any tier or sub-
contract at any tier placed under this con-
tract for communication services and facili-
ties for which rates, charges, and tariffs are
not established by a government regulatory
body, of any invention described in and cov-
ered by a United States patent (1) embodied
in the structure or composition of any arti-
cle the delivery of which is accepted by the
Government under this contract or (2) used
in machinery, tools, or methods whose use
necessarily results from compliance by the
contractor or a subcontractor with specifica-
tions or written provisions forming a part of
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this contract or with specific written in-
structions given by the Contracting Officer
directing the manner of performance.

[49 FR 12986, Mar. 30, 1984, as amended at 60
FR 34761, July 3, 1995]

52.227-2 Notice and Assistance Re-
garding Patent and Copyright In-
fringement.

As prescribed at 27.202-2, insert the
following clause:

NOTICE AND ASSISTANCE REGARDING PATENT
AND COPYRIGHT INFRINGEMENT (AUG 1996)

(a) The Contractor shall report to the Con-
tracting Officer, promptly and in reasonable
written detail, each notice or claim of patent
or copyright infringement based on the per-
formance of this contract of which the Con-
tractor has knowledge.

(b) In the event of any claim or suit
against the Government on account of any
alleged patent or copyright infringement
arising out of the performance of this con-
tract or out of the use of any supplies fur-
nished or work or services performed under
this contract, the Contractor shall furnish to
the Government, when requested by the Con-
tracting Officer, all evidence and informa-
tion in possession of the Contractor per-
taining to such suit or claim. Such evidence
and information shall be furnished at the ex-
pense of the Government except where the
Contractor has agreed to indemnify the Gov-
ernment.

(c) The Contractor agrees to include, and
require inclusion of, this clause in all sub-
contracts at any tier for supplies or services
(including construction and architect-engi-
neer subcontracts and those for material,
supplies, models, samples, or design or test-
ing services) expected to exceed the sim-
plified acquisition threshold at FAR 2.101.

(End of clause)

[49 FR 12987, Mar. 30, 1984, as amended at 61
FR 39198, July 26, 1996]

52.227-3 Patent Indemnity.

Insert the following clause as pre-
scribed at 27.203-1(b), 27.203-2(a), or
27.203-4(a)(2) as applicable:

PATENT INDEMNITY (APR 1984)

(a) The Contractor shall indemnify the
Government and its officers, agents, and em-
ployees against liability, including costs, for
infringement of any United States patent
(except a patent issued upon an application
that is now or may hereafter be withheld
from issue pursuant to a Secrecy Order
under 35 U.S.C. 181) arising out of the manu-
facture or delivery of supplies, the perform-

48 CFR Ch. 1 (10-1-05 Edition)

ance of services, or the construction, alter-
ation, modification, or repair of real prop-
erty (hereinafter referred to as comnstruction
work) under this contract, or out of the use
or disposal by or for the account of the Gov-
ernment of such supplies or construction
work.

(b) This indemnity shall not apply unless
the Contractor shall have been informed as
soon as practicable by the Government of
the suit or action alleging such infringement
and shall have been given such opportunity
as is afforded by applicable laws, rules, or
regulations to participate in its defense. Fur-
ther, this indemnity shall not apply to (1) an
infringement resulting from compliance with
specific written instructions of the Con-
tracting Officer directing a change in the
supplies to be delivered or in the materials
or equipment to be used, or directing a man-
ner of performance of the contract not nor-
mally used by the Contractor, (2) an in-
fringement resulting from addition to or
change in supplies or components furnished
or construction work performed that was
made subsequent to delivery or performance,
or (3) a claimed infringement that is unrea-
sonably settled without the consent of the
Contractor, unless required by final decree of
a court of competent jurisdiction.

(End of clause)

Alternate I (APR 1984). The following
paragraph (c) is added to the clause:

(c) This patent indemnification shall not
apply to the following items:
[Contracting Officer list and/or identify the
items to be excluded from this indemnity]

Alternate II (APR 1984). The following
paragraph (c) is added to the clause:

(c) This patent indemnification shall cover
the following items:

List or identify the items to be included
under this indemnity

Alternate II1I (JUL 1995). The following
paragraph is added to the clause:

() As to subcontracts at any tier for com-
munication service, this clause shall apply
only to individual communication service
authorizations over the simplified acquisi-
tion threshold issued under this contract and
covering those communications services and
facilities (1) that are or have been sold or of-
fered for sale by the Contractor to the pub-
lic, (2) that can be provided over commer-
cially available equipment, or (3) that in-
volve relatively minor modifications.

[49 FR 12987, Mar. 30, 1984, as amended at 56
FR 15156, Apr. 15, 1991; 60 FR 34761, July 3,
1995]
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